




APPENDIX 
IESBA Exposure Draft 
Responding to Non-Compliance with Laws and Regulations (“NOCLAR”) 
HKAB Comments on Specific Questions 
 
Question 1 
 
Where law or regulation requires the reporting of identified or suspected NOCLAR to an 
appropriate authority, do respondents believe the guidance in the proposals would support the 
implementation and application of the legal or regulatory requirement? 
 
Where there are regulatory or legal requirements to report NOCLAR, then these override the ethical 
duty of confidentiality. As such requirements need to be followed strictly in accordance with the 
law and/or regulations in a given jurisdiction, we consider that it is not useful for the proposed 
guidance to cover this in detail, as it would, in most if not all cases, be appropriate for the PA to 
seek legal advice. 
 
Question 2 
 
Where there is no legal or regulatory requirement to report identified or suspected NOCLAR to an 
appropriate authority, do respondents believe the proposals would be helpful in guiding PAs in 
fulfilling their responsibility to act in the public interest in the circumstances? 
 
We believe that the proposals, as drafted, would result in Professional Accountants (“PAs”) taking 
unnecessary action on actual or suspected NOCLAR that are more serious than “clearly 
inconsequential” (a threshold which we believe is too low) but less serious than causing “substantial 
harm”. In all such cases, the proposed guidance sets prescriptive rules for specific actions to be 
taken by PAs. We consider that the guidance should be shorter and more principles-based than the 
proposals in the ED. 
 
We believe that the proposals, as drafted, would result in PAs taking on an unnecessary, and 
possibly inappropriate, level of responsibility in respect of many matters that are either of little 
significance, or that are being appropriately addressed within the organisation (for example, by a 
compliance or legal department).  
 
Question 3 
 
The Board invites comments from preparers (including TCWG), users of financial statements 
(including regulators and investors) and other respondents on the practical aspects of the proposals, 
particularly their impact on the relationships between: 
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(a) Auditors and audited entities; 
(b) Other PAs in public practice and their clients; and 
(c) PAIBs and their employing organizations. 
 
As discussed in our response to Question 2, we believe that the threshold at which PAs become 
required to take action is too low to be practicable, and the prescriptive nature of the guidance 
relating to such action is likely to result in a significant amount of not serious (but more than 
“clearly inconsequential”) issues being escalated to top management and TCWG by PAs even if the 
organisation has established processes for dealing with and reporting such incidents which do not 
need to involve PAs.  
 
The proposed guidance carries the risk of turning PAs into “policemen” for the whole organisation, 
whenever they become aware of relatively insignificant actual or suspected NOCLAR or NOCLAR 
which “may” occur in the future. This would likely result in serious NOCLAR being obscured by 
the reporting to top management and/or TCWG of numerous relatively insignificant issues. This is 
unlikely to enhance focused or constructive relationships of the kinds set out in the question. 
 
Question 4 
 
Do respondents agree with the proposed objectives for all categories of PAs? 
 
We believe that the objectives are far too broad. The guidance should be focused on matters that 
involve the public interest, which by their nature, could be expected to cause substantial harm to the 
interests of the organisation, investors, creditors, employees or the wider public. Instead, the 
proposed guidance places responsibilities on PAs in respect of all NOCLAR that are not “clearly 
inconsequential”, and as such detracts from the public interest aspects. 
 
Question 5 
 
Do respondents agree with the scope of laws and regulations covered by the proposed Sections 225 
and 360? 
 
We agree with the scope of laws and regulations in these sections, but we believe that the focus of 
the proposed guidance should be on providing principles-based guidance for situations involving 
serious matters that relate to the public interest. 
 
Question 6 
Do respondents agree with the differential approach among the four categories of PAs regarding 
responding to identified or suspected NOCLAR? 
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We see some merit in the differential approach, although if the guidance were to be focused on 
threats to the public interest, then a lot of the prescriptive guidance contained in the ED would be 
inappropriate and unnecessary. 
 
Question 7 
 
With respect to auditors and senior PAIBs: 
 
(a) Do respondents agree with the factors to consider in determining the need for, and the nature 

and extent of, further action, including the threshold of credible evidence of substantial harm as 
one of those factors? 

 
We believe that the threshold of “credible evidence of substantial harm” is appropriate for 
determining what may be a threat to the public interest. In our view, this should be the focus of 
the guidance. 

 
(b) Do respondents agree with the imposition of the third party test relative to the determination of 

the need for, and nature and extent of, further action? 
 

The third party test could be used a sense check by PAs in assessing whether their proposed 
actions are adequate. It is, however, important that this test is not framed in such a way as to 
enable it to be used by third parties to second guess the PA’s judgment and decisions after the 
event. This could presumably leave the PA open to claims and litigation that would not be just.  

 
(c) Do respondents agree with the examples of possible courses of further action? Are there other 

possible courses of further action respondents believe should be specified? 
 

Please refer to our comments above in respect of the focus of the guidance needing to be on 
matters that are threats to the public interest. 
 

(d) Do respondents support the list of factors to consider in determining whether to disclose the 
matter to an appropriate authority? 

 
To the extent that the matter is a matter of public interest, and subject, in all cases, to the PA 
seeking appropriate legal advice, we support the list of factors referred to. 
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Question 8 
 
For PAs in public practice providing services other than audits, do respondents agree with the 
proposed level of obligation with respect to communicating the matter to a network firm where the 
client is also an audit client of the network firm? 
 
We believe that the guidance should be limited to suggesting appropriate courses of action in 
matters involving threats to the public interest. 
 
Question 9 
 
Do respondents agree with the approach to documentation with respect to the four categories of 
PAs? 
 
If the guidance were to be limited to matters involving the public interest, we believe that the PA, 
regardless of the category, should seek legal advice on the appropriate level of documentation. 
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